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LAW OFFICES OF JOHN E. MUDD 

Law 66, Unconstitutional? 
 
 
Executive Summary: 
 
In the Doral saga, the Government, after losing in the Court of First Instance, now argues that pursuant to Law 66-2014, it does not have to pay more 
than $3 million a year. First, Law 66, called "Special Fiscal Sustainability Act and Government Operations" is not applicable to the judgment since it is 
not for an amount of money, but rather one that determines that the agreement between Doral and Hacienda is valid and enforceable. Therefore, it does not 
apply to Doral, but it is likely the PR Treasury will refuse to honor the agreement, forcing the bank to sue it then argue the law applies, although this is a 
clear abuse of the law.  
 
Still, Act 66 is clearly unconstitutional. If the Treasury were to pay to the maximum extent permitted by Law 66, or $3 million a year, it would take 
76.63 years to extinguish the debt. Moreover, Law 66 violates substantive due process law, impairs contractual obligations in violation of both 
constitutions, is a seizure of property without just compensation and a violation of the separation of powers between the legislature and the judiciary. 

 
After the victory of Doral against the PR Treasury, the government has reverted to say that even if it loses on appeal, Law 
66 allows it to pay only $3 million a year. In fact, the government is arguing that in a case where it has to pay about  
28 millions.  What is Law 66 and what is its’ scope? 
 
Law 66-2014 is known as the "Special Operations Fiscal Sustainability Act and Government of Puerto Rico"  and its  
purpose is supposedly is to help the Government save money. Almost all the law has to do with saving money in 
government agencies, including the impairment of obligations to its employees. However, three of its articles 28-30, have 
parts that allow the Commonwealth to essentially decide when and how much it will pay for a judgment. Law 66 will be in 
force until 2017 but it is unclear whether this retention limit applies to Chapter IV, where the above-mentioned sections 
are. In its relevant part, Article 28 reads: 

 
In cases where agencies, instrumentalities, public corporations, municipalities or the Commonwealth of 
Puerto Rico, and officials admitted to the benefits of this Law, are obliged to disburse funds from the 
General Fund, the fund of a public corporation or from the municipal budget, as is the case, and there is 
no payment plan previously agreed in writing and approved by the Court, the provisions of this Article 
shall apply. This regardless of the nature of the judgment, or if it is an administrative, judicial or 
extrajudicial transaction. The Secretary of Justice will assess the applicable payment plan according to 
the amount of the judgment, after which it will request a certification of availability of funds to the Director 
of the Office of Management and Budget, the Board or governing body of a public corporation that case, 
the Mayor of the municipality. For the sole purposes of application of this Article the term State includes 
the Commonwealth of Puerto Rico, agencies and instrumentalities, public corporations and 
municipalities. Payment plans will be made under the following terms: 
 
(A) When the amount owed by the state, public corporation or a municipality is equal to or less than one 

hundred thousand (100,000.00) dollars, may be satisfied by a payment plan that will comprise 
between one (1) to three (3) years since the obligation to pay becomes final and binding. 
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(B) If the amount owed by the state, public corporation or a municipality shall exceed one hundred 
thousand (100,000.00) dollars, but less than one million (1,000,000.00) dollars may be satisfied by a 
payment plan that will include three (3) years and one (1) day to four (4) years from the obligation to pay 
becomes final and binding. 
 
(C) If the amount owed by the state, public corporation or a municipality shall exceed one million 
(1,000,000.00) dollars, but less than or equal to seven million (7,000,000.00) dollars may be satisfied by a 
payment plan shall include four (4) years and one (1) day to seven (7) years from the obligation to pay 
becomes final and binding. 
 
(D) If the amount owed by the state, public corporation or a municipality shall exceed seven million 
(7,000,000.00) dollars, but less than twenty million (20,000,000.00) dollars, is satisfied by a payment plan 
that will comprise seven (7) years and one (1) day to ten (10) years after the obligation to pay becomes 
final and binding. 
 
(E) If the judgment owed by the state, public corporation or a municipality shall exceed twenty million 
(20,000,000.00) dollars, the payment plan that applies to the same shall be fixed as part of the next 
budget process to date the obligation to pay becomes final and binding, considering the fiscal situation, 
the payment scheme will never exceed the annual sum of three million (3,000,000.00) dollars. 
 
(F) For purposes of determining the applicable payment plan, the statement will not be fragmented by 
each claimant, but will its totality will be taken as the basis of the plan.  
 
(G) If no funds are available to honor the repayment plan in a particular tax year, this will be deferred to 
the next fiscal year, having the effect of extending the plan automatically by the number of missed 
payments. 
 
Article 29 reads: 
 
No person may compel the agencies or instrumentalities of the state, public corporations or 
municipalities, officers or employees, to make any payment with respect to a judgment or payment plan 
previously authorized, when there are no funds to do so by the exhaustion of the legislative allocation for 
these purposes, so the embargo of funds to enforce a ruling against the state is prohibited. The 
determination of lack of funds to make such payment shall be certified by the State agency or 
instrumentality, public corporation or municipality concerned, and if funds derived from legislative 
appropriations, including the General Fund, to be confirmed by the Office of Management and Budget, 
whose determination thereon shall be conclusive. The remedy available when there are no funds for the 
payment of judgments will be paying interest on the amount owed pursuant to the Rules of Civil 
Procedure and the special laws. 
 
The provisions of this Article will also apply to municipalities. 
 
We can see that the State wants to have the ability to decide how and when it pays a judgment. Moreover, 

nowhere is the State obligated to budget payment of judgments. Law 66 only states that if the budgeted funds for payment 
of judgments in a particular fiscal year are exhausted, the obligation rolls over to another year (Article 28 (g)). Article 29 
indicates that in the case of lack of funds for payment, interest shall be paid as specified in the Rules of Civil Procedure 
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and special laws. In other words, the payment scheme of Article 28 does not provide for payment of interest irrespective 
of the time it takes the state to pay. Now, for the application of Law 66 to the case of Doral. 

 
The Doral case is a declaratory judgment. In Municipality of Fajardo v. Attorney, 187 DPR 245, 254 (2012), the 

Supreme Court defined it thus: 
 
The declaratory judgment is a remedy provided by the Rule 59 of the Rules of Civil Procedure 59, 32 
LPRA Ap. V, to declare rights, status and other legal relations, even when there are other remedies 
available. The request for declaratory judgment results in a judgment as to any divergence of 
interpretation of the law. 59.2 Rule of Civil Procedure above. It is that statement that is issued when there 
is substantial controversy between parties with adverse legal interests, in order to dispel legal uncertainty. 
 
Being one of declaratory judgment, Doral cannot enforce that judgment to collect the amount owed. At the same 

time, the State cannot use Law 66 to refuse to pay because the judgment is not for any amount of money and all the 
judgment states is that the agreement is valid and enforceable. Thus, Law 66 does not apply to this case because it is not 
a judgment for an amount of money. It is expected, however, that if the judgment becomes final and binding, the State will 
refuse to pay, forcing Doral to sue again to collect money and then the Treasury Department will invoke Law 66. Nothing 
surprises me of the Government of PR, though acting this way exposes it to a claim of abuse of rights. In Soriano v 
Tavarez. Rivera Anaya, 108 DPR 663, 671-72 (1979), a tenant under the Reasonable Rents law sublet part of the 
property for a fee greater than allowed by the law.  When the owner asked for more rent, the tenant sued seeking triple 
damages for charging $120 more than the legal limit. The Supreme Court determined that the application demand for the 
same, although legitimate at first glance, was an abuse of law. The Court stated: 

 
"The sense that we today ascribe to the concept of abuse of law is similar to that formerly was given to 
acts in fraudum legis. Thus, the classical Roman law qualified as acts contrary to the law all those who 
still within its letter, produced practical results contrary to its spirit. " 
 
Having concluded that the Government will do everything possible to apply Law 66 to the Doral judgment, let’s 

see its effects.  Looking at Section 28, we see that the amount of the agreement $ 229,884,087, and divide it by the 
$3,000,000 maximum annual (that means the Attorney General could say that the Treasury can pay much less per year) 
that you can pay the Government, it would take 76.63 years to pay the judgment. Moreover, this payment does not 
include any interest, so the value of the payment over time decreases dramatically. Furthermore, there exists no 
mechanism in Law 66 to bind the State to budget enough money to pay its judgment obligations. The last paragraph of 
Article 28 states that "[t]he payment plans granted by virtue of this Article shall remain in force and provisions for the 
period set out in the payment plan, but may not be affected or invalidated for time for the enactment of this Law having 
expired." In other words, if the judgment occurs during the existence of Law 66, the payment plans the Secretary of 
Justice will force, shall remain in effect after the expiration of the statute and until completed.  

 
As indicated above, the decision in Doral is a declaratory judgment and declares that the agreement between the 

parties is valid. As this is a contractual relationship, we apply the constitutional limitations relating to contracts, such as 
due process of law in its substantive form, the prohibition of impairment of contractual relationships and the seizure of 
property without just compensation. Below I briefly discuss possible constitutional arguments against it. 

a. Substantive Due Process of Law 
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The substantive due process of law emanating from the Fifth and Fourteenth Amendments of the US 
Constitution. "[T]he Due Process Clause of the Fourteenth Amendment was Intended to Prevent government" from 
abusing [ITS] power, or employing it as an instrument of oppression, "DeShaney v. Winnebago County,489 US 189, 196 
(1989); to Davidson v. Cannon, US 344 474 (1986) ; Daniels v. Williams, US 327 474 (1986) and) and Parratt 
v. Taylor, US 527 451, 549 (1981) . See also Dominguez Castro v. ELA, D.P.R. 178 1, 44 (2010). Clearly, Law 66 can be 
considered as an abuse of state power to make a clear agreement for payment and transform it substantially by legislative 
fiat. 

b. Impairment of Contractual Relations 

The Federal and Puerto Rico constitutions, both prohibit the impairment of contractual obligations. In modern times, 
these limitations are under much less restrictive pot by the courts. The Federal Supreme Court has said that in analyzing 
the effect of state action must be analyzed as follows: "[t] he first question" is' whether the state law has operated as a 
substantial product ... impairment of a contractual relationship.'" Energy Reserves Grp., 459 US at 411, 103 
S.Ct. 697 (quoting Allied Structural Steel Co. v. Spannaus, 438 US 234, 244, 98 S.Ct. 2716, 57 L.Ed.2d 727 (1978) ). If 
the contract was substantially impaired, the court next turns to the second question and asks whether the impairment was 
"reasonable and necessary to serve an Important government purpose." See, United Automobile, Aerospace, 
Agr. Implement Workers of Am. Int'l Union v. Fortuño, 633 F.3d 37, 41 (1st Cir.2011). To these two a third is often 
added; "whether the means chosen to accomplish this purpose are reasonable and appropriate " See, Sal Tinnerello & 
Sons, Inc. v. Town of Stonington, 141 F.3d 46, 52 (2d Cir.1998) and Houlton Citizens' Coal. v. Town of Houlton, 175 F.3d 
178, 191 (1st Cir.1999) . 

 
Our Supreme Court has ruled similarly. In Teachers' Association v. Teacher Retirement System of Puerto Rico, 2014 

TSPR 58 explained: 
 

In terms of private contracts, the first step is to determine the existence of a contractual relationship, and 
whether modification is substantial or a severe impairment. If it is determined that there is a severe 
impairment, it is necessary to assess "whether government interference serves a legitimate interest and if 
it is rationally related to achieving that goal." It is a scrutiny of reasonableness in which you take into 
account how substantial is the public interest and promoted the extension of contractual impairment. . . 
 
On the other hand, when a state obligation is undermined, a more careful scrutiny is applied since the 
state, being a party to the contract, could act for personal gain. Therefore, the contractual impairment, "as 
well as being reasonable, must be necessary to advance an important governmental purpose" (citations 
omitted) 
 
The court also says that you have to examine whether there are less expensive alternatives that advance the 

governmental interest.  See also, Dominguez Castro et al. v. ELA I, 178 DPR 1 
(2010), certiorari denied, Dominguez Castro v. Puerto Rico, 131 S.Ct. 152 US____ 562 (2010) (Act 7) and Trinidad 
Hernandez et al. v. ELA et al., 188 DPR 828 (2013) (Commonwealth Employees Retirement). It is important to note that 
both the federal and state jurisdiction understand that the burden of proof to demonstrate the impairment is on the party 
claiming the impairment, i.e., Doral. 

 
In the Doral case, there is a contract with the Treasury of PR (even if it is in a judgment, there is a relationship of 

creditor and debtor, the quintessence of a contract, see Rodriguez v. Martinez, 68 DPR 450, 453 (1948) and Pagan Joglar 
v. Cruz Viera, 136 DPR 757-58 (1994)). The same would be severely impaired by instead of receiving nearly $ 46 million 
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for 5 years, Doral would receive a maximum of $3 million a year for a period of nearly 77 years. This is if the state does 
not determine that it ran out of funds designated for payment of sentences in which case it would take longer. Moreover, 
only under these circumstances would there be payment of interest. In other words, Doral during the 77 years would 
receive much less than $ 239,994,070. In fact, the discount tables usually do not exceed 40 and if that amount discounted 
40 years at 6%, Doral would receive $2,331,673.16. Clearly, this is a more than substantial impairment. The next question 
is whether this reflects a legitimate governmental interest and whether the statute in furtherance of the governmental 
interest. In other words, we must balance the interests. 

 
The legislative history of the Law 66 is meager in terms of Articles 28-30. It simply states the following: 

Finally, the Law includes provisions that change the way in which collection of judgments against the 
state are recovered. The amounts of judgments or lawsuits against the Government  in advanced stage 
amounts to hundreds of millions of dollars and the state of existing law does not provide for a orderly 
system of payment to allow the payments to be matched to the available resources; always 
understanding that there is an obligation to pay. The recommended budget for the year fiscal year 2014-
2015 only includes a $ 84 million to comply with judgments, agreements and stipulations; An additional 
allocation of nearly $ 16 million due to depletion of fines in Morales Feliciano case; and repayment of a 
credit line to pay judgments for almost $18 million. The state is committed and more than willing to pay, 
but it is urgent to establish an orderly and structured process for this process. 

As you may see, there is no accounting of the judgments that exist against the Government, municipalities and 
public corporations. Moreover, federal law requires corporations whose shares are sold on the stock market to identify 
and estimate the potential loss in the various lawsuits that is involved therein. I do not know of any such provision for the 
Government PR. This is important to determine whether the payment of judgments against the state created or 
substantially contribute to the crisis we face. The legislative record does not explain how Articles 28-30 are necessary for 
any governmental purpose. 

In addition, many other less restrictive measures such as: 

a. a tax on the prizes from gambling gaming machines for adult entertainment ; 

b. a tax of $5 to hotel stays; 
c. increased to 20% cuts in administrative costs of the system; 

d. imposed a tax on the entry or exit of nonresident aliens ; 

e. the imposition or payment of stamps, vouchers and duties on the savings and credit cooperatives sector 
and insurance sector in notarial transactions (these were some of the proposals of the teachers in the case of 
retirement, as listed by the Supreme Court); 
f. tax hike for foreign corporations; 

g. payment of market interest payment obligations that are undermined under Law 66; 

h. increase in the amount of annual payment as per Law 66; 

i. deferred payment limiting it to the existence of the Law 66, that is, until 2017; 
j. process to compel the Legislature to provide funds for the payment of judgments 

 

From the above discussion we can see that Act 66 has a high likelihood of being unconstitutional. We must 
remember, however, that the plaintiff has the burden of proof and this would result in all probability expert testimony in 
economics, etc., with no guarantee of success. 
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c. Seizure of Property without Just Compensation 
 

The Fifth and Fourteenth Amendment to the Federal Constitution, was well as the PR Constitution, prohibit the State 
from taking private property for its use without just compensation. The same sections restrict state power of impairing 
effective use of private property, see Church v. Los Angeles County, 482 US 304 (1987) and Culebra Enterprises v. ELA, 
143 DPR 935 (1997).  In the case of Doral, the use their property for 77 years is restricted and this requires 
compensation, which the Commonwealth has not provided.  Law 66 therefore is vulnerable to this attack. 

d. Violation of the Separation of Powers 

This is a claim solely based on state law. Under the PR Constitution, there are three branches of government, 
Executive, Legislative and Judicial, each with different powers that require no intervention from others. The legislature 
may establish rules on the nature of the Supreme Court competency “competencia” but not is jurisdiction. In essence, 
jurisdiction is the power of the courts to hear a case and competency “competencia” is how to organize the exercise of 
jurisdiction. See Alvarado Pacheco v.  ELA, 188 DPR 594, 614-615 (2013). Article 28 provides that the Secretary of 
Justice will make the determination of payment based on the certification of availability of funds payment plan. Nowhere in 
Law 66 is the intervention of a Court established in the execution of the judgment it has issued, which is essentially a 
judicial function. In Velez Ruiz. ELA, 111 DPR 752 (1981), the Supreme Court declared unconstitutional a panel of 
doctors to arbitration for interfering with judicial functions. Similar to Alvarado Ruiz Pacheco Velez, Law 66 removes the 
Court of the equation to determine how the process of payment plan is made. The payment plan exist without any form of 
judicial review of the reasonableness of the payment plan. Perhaps this is why the Department of Justice, in the case I 
review at the beginning of this writing, is asking the Court's permission to carry out the payment plan. It is feasible, 
therefore, to argue that Law 66 violates the separation of powers. 

This writing does not aim to exhaust the possibilities of claims in a lawsuit against Law 66 but rather to give an idea 
the average citizen, eager to understand the legal ins and outs of the case, that Articles 28-30 of Act 66 can be contrary to 
the Constitutions that govern us.  In addition to the above, items 28-30 are an incentive for the state to continue being 
negligent and continue failing to pay its debts. We all know that the courts of the Commonwealth are slow and zealously 
protect the Government's interests. If to that we add a statute which substantially reduces the value of any sentence, we 
have the perfect formula for the destruction of the "Rule of Law" . Definitely this is not the best way to handle our crisis. 

 


